MEMORANDUM

TO: Town Council of Cape Elizabeth and it boards and commissions
FROM: Thomas G. Leahy and John J. Wall, 111, Town Attorneys

RE: Freedom of Access Act

DATE: September 1, 2015

RIGHT TO KNOW LAW

Maine's "Freedom of Access" law is set forth in 1 M.R.S.A. 8401 et seq. (“FOAA” or “the
Act”). In its Declaration of Public Policy our Legislature declared that "public proceedings exist to aid
in the conduct of the people's business,” that "actions be taken openly,” that the records of their actions
be open to public inspection, that their deliberations be conducted openly, and that the law "shall be
liberally construed and applied to promote its underlying purposes and policies.” 1 M.R.S.A. 8401.
In Citizens Communications Co. v. Attorney General, et al., 931 A.2d 503 (Me. 2007), our highest
court relied upon this Legislative Policy Statement that the Act was to be construed liberally in
denying the claim that attorney-client privilege prevented disclosure of certain settlement negotiation
documents. Therefore, both the Legislature and the Law Court have indicated that the Act should be
given a broad, liberal construction and a correspondingly narrow interpretation of exceptions.

There are two principal aspects of FOAA: “public proceedings” and “public records.”

Public Proceedings

“Public proceedings” is defined as “the transactions of any functions affecting any or all
citizens of the State by any of the following: ... C. Any board, commission, agency or authority of any
county, municipality, school district or any regional or other political or administrative
subdivision....” 1 M.R.S.A. 8402(2). This definition would encompass the functions of the Cape
Elizabeth Town Council under its Charter and Ordinances, and those of its boards and commissions,
whether by elected or appointed public officials. The FOAA goes on to provide that “(p)ublic notice
shall be given for all public proceedings as defined in section 402, if these proceedings are a meeting
of a body or agency consisting of 3 or more persons.” 1M.R.S.A. 8406. In our view, the above
reference to 3 or more persons is to the number of members of the board or commission, not the
number of attendees at the meeting.

Some have argued that meetings by less than a quorum of a particular board or commission
may take place without adherence to the public notice requirements of FOAA. They argue that
otherwise all meetings of less than a quorum of members of a given board would be subject to the
FOAA public notice provision, further arguing that because there is no quorum present, no vote could
be taken and, hence, such meetings should not be deemed the “transaction of any of the functions of
that board or commission....”” Those taking this position usually then condition their view with
statements like, ““...so long as the actual meeting is not a rubber stamp of a done deal outside of the
meeting and is not the result of a series of individual meetings addressed to a quorum to reach a
foregone conclusion.” Further, they look to the 2011 amendment to the Declaration of Public Policy
of FOAA that reads: “This subchapter does not prohibit communications outside of public proceedings




between members of a public body unless those communications are used to defeat the purposes of this
subchapter.” 1 M.R.S.A. 8401. In our opinion, this takes too narrow a view of FOAA.

Our Legislature and our highest court have told us to construe its provisions liberally. The law
specifically states, “[i]t is further the intent of the Legislature that clandestine meetings, conferences
or meetings held on private property without proper notice and ample opportunity for attendance by
the public not be used to defeat the purpose of this subchapter.” 1 M.R.S.A. 8401. We believe this is
directed precisely at the meetings of less than a quorum of the board or commission IF those attending
are transacting the functions of the board or commission.

Giving the Act a liberal interpretation — as directed by the Legislature and our highest court — it
seems unlikely that the test for permissible communications turns simply on whether a vote is or could
be taken at such informal meetings. Otherwise, carried to the extreme, all of the “people’s business”
could be carried out in such meetings, so long as the actual vote was held later at the properly noticed
meeting of the board or commission. This eventuality would not only prevent non-attending board
members from participating in a meaningful way in the decision-making process, it would also prevent
those non-attending members and the public generally from hearing and engaging in a robust and
meaningful exchange of ideas. One could plausibly argue that the open discussion of matters before a
board and the exchange of competing views on such matters are the very “function” of that board.
This would seem to be the Legislature’s intent in enacting the “public proceedings” provisions of the
Act. Moreover, we feel that the reference to “functions” of the board or commission connotes a range
of activities broader than simply votes by a quorum.

If we are correct in summarizing the intent of FOAA, what can be discussed under FOAA at
such private meetings, or in electronic or other communications? Clearly, communicating as to
scheduling meetings would be exempt. Transmitting reports or other information gathered by one
member to the full board or commission would likely be exempt, but the discussion of materials upon
which the board or commission is to make its decision or recommendation, in our opinion, may in
many circumstances amount to “transacting the functions™ of that board or commission, and should
only take place in a properly noticed public proceeding. This may not be seem by some as the most
convenient or efficient way to conduct the business before the board or commission, but the FOAA’s
purpose is not to make carrying out the peoples’ business easier, but rather, ensuring that the functions
are conducted openly for all interested persons to see, hear and, where appropriate, participate.

As stated in the Maine Municipal Association’s “Municipal Officers Manual,” June 2010
revised edition: ““a Public Proceeding is defined as ‘the transaction of any function by any board,
commission, agency or authority of any county, municipality, school district or any regional or other
political or administrative subdivision.” Public proceedings, except where exempted, must be ‘open to
the public’ (1 M.R.S.A. 8402, 8403). By use of the term ‘transaction of any function,” as that term
might refer to a meeting of municipal officers, it is clear that the law is not limited to meetings or
proceedings of any special level of formality. Except for the specifically exempted activities, virtually
every discussion, activity or action undertaken by municipal officers (formally or informally) as a
board is subject to open view and attendance by the general public.”

As with most laws, the FOAA is subject to differing interpretations, primarily, it seems here, as
to whether it restricts one-on-one meetings, or any meetings of less than a quorum, where the business
before that board or commission is the topic of discussion. When that discussion looks more and more
like what the members are charged to do as a board in a public meeting, we feel that is exactly what
FOAA prohibits in private meeting settings. We recommend in any “gray area,” that the boards and
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commissions of Cape Elizabeth should defer to the Legislature’s stated public policy that FOAA “be
liberally construed and applied to promote its underlying purposes and policies.”

Public Records

With limited exceptions, the term “public records” is defined to include “...any written, printed
or graphic matter or any mechanical or electronic data compilation from which information can be
obtained... that is in the possession or custody of an agency or public official... and has been received
or prepared for use in connection with the transaction of public or governmental business or contains
information relating to the transaction of public or governmental business....” 1 M.R.S.A. 8402(3).
Most of the FOAA cases we read and hear about arise out of requests made to a public body for
inspection or copying of a public record under 1 M.R.S.A. 8408-A. Each municipality is required to
designate an existing employee as a contact person, called a “public access officer,” with regard to
requests for public records under FOAA. 1 M.R.S.A. 8413. Debra Lane, Assistant Town Manager,
has been designated by the Town of Cape Elizabeth to act in that capacity. The public access officer is
responsible for ensuring that each public record request is properly acknowledged and also serves as a
resource concerning freedom of access questions and complaints. This same subchapter provision
requires all “elected officials” to receive a FOAA training course.

Examples of documents that fall within the limited exceptions include: records that are
confidential by statute; social security numbers; and medical records.

Email

Communications by electronic mail among board members raise two issues. First, are such
communications covered by FOAA? Second, if so, is such an e-mail a public record under the Law,
subject to the right of an interested party or the public to inspect and copy?

The answer to both questions is "yes." Conduct of public business of a board by e-mail is
prohibited. There is no notice to the public and no opportunity for the public and the members not in
the email chain to observe such business. So, while a simple note confirming a time or place of a
meeting, whether by e-mail or phone, would not constitute conducting business, any e-mail dialogue
about the substance of a pending matter could amount to the conduct of business of the board or
commission as discussed above, in our opinion. If there is no dialogue, but simply the transmission of
a report, such report should be introduced at the next meeting or immediately placed in the file. Asto
inspection and copying e-mail communications that are deemed to constitute “public records,” the
public would have the right to do so unless such communications were otherwise confidential. [See
attached Legal Note by MMA appearing in October 1999 Maine Townsman and February 2005
follow-up Legal Note.]

MISCELLANEQOUS

> Making Public Records Available: FOAA provides that every person has the right to inspect
and copy any public record, during regular business hours, for which the public agency or
official can charge a reasonable fee.

> Notice: Public notice must be provided if the public proceeding is a meeting of a board
consisting of three or more persons. Notice must give “ample” time to allow public attendance
and be disseminated in a manner calculated to notify the general public — although what
constitutes ample time is not a hard and fast rule. For example, in Crispin v. Town of
Scarborough, 736 A.2d 241 (Me. 1999), our highest court held a one-day notice of a town
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>

council meeting to approve a contract zoning agreement was sufficient where many interested
parties had been involved throughout the process and actually attended the meeting.

Meetings: All public proceedings shall be open to the public. This does not mean that the
public must be allowed to participate. The public is allowed to participate if the public meeting
is a public hearing, but not necessarily during other portions of the meeting and not during
deliberations. Any member of the public may tape or film a public proceeding, subject to
reasonable rules. A record of a public proceeding is required by law, and it shall be made
promptly and shall be open to public inspection.

Executive Sessions: These sessions can be called only after a board has commenced a public
meeting; only by a publicly recorded vote of 3/5 of the members present and voting; and only if
the motion states the precise nature of the business of the executive session and includes a
citation of the statutory authority that permits such executive session. No vote or action can be
taken in executive session. No matters other than those made in motion to enter executive
session can be considered in such executive session. Deliberations in executive session may
only be for the following matters:

1) Certain described employment or appointment issues and then subject to specific
limitations;

2 A school board's consideration of suspension or expulsion of a student, subject to rights
of the student, student’s parents and legal counsel to be present if so desired;

3) Consideration of the condition, acquisition or use of real property, but only if premature
disclosure would prejudice the Town's bargaining position;

4) Discussion of labor contracts and proposals, and negotiations of labor contracts, unless
otherwise agreed to by the parties;

(5) Consultation with the Town Attorney concerning the legal rights and duties of the
board, pending or contemplated litigation, settlement offers where such attorney's
professional responsibility clearly conflicts with FOAA, or where premature disclosure
would place the board at a substantial disadvantage.

(6) Discussion of information in records where access is prohibited by law.
(7 Discussion of approval of the content of examinations by a licensing body.

(8) Consultation between municipal officers and their code enforcement officer relating to a
pending enforcement matter.

Our highest court has held that public bodies will have the "burden of proof" that an executive
session was lawful. Underwood v. City of Presque Isle, 715 A.2d 148 (Me. 1998). Our highest
court has also ruled that, while a zoning board can go into executive session with its attorney to
discuss the board's legal right or duty to grant a special exception, that board cannot in
executive session deliberate on the merits of the application. That deliberation must be in
public. Underwood v. City of Presque Isle, 715 A.2d 148 (Me. 1998).
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“E-Mail and Right to Know II,” “Legal Notes.” Maine Townsman, February
2005

from Legal Notes Archive Collection

Although we cautioned readers about it almost five years ago (see “E-mail & Right to
-Know,” Maine Townsman, October 1999), some local officials are apparently still unaware
of the risk that certain kinds of e-mail communication may violate the open meeting
requirements of Maine’s “Right to Know” law. For the benefit of those who may not have
seen it the first time, the 1999 Legal Note is reprinted here.

Question: Since most of our board now has access to e-mail, we often use it instead of the
telephone to communicate with each other about upcoming business. Is there anything we
should be concerned about?

Answer: Yes! Whether the communication is by e-mail, by telephone or is face-to-face,
Maine’s “Right to Know” law (1 M.R.S.A. § 401 et seq.) prohibits the conduct of board
business except at a public board meeting of which public notice has been given. If the
communication is simply a notice to members (of a special meeting, for example), it would
not violate the law. But if the communication turns into a dialogue about substantive matters,
it likely would violate the law, whether the conversation is by e-mail or otherwise. If the
communication is substantive but there is no dialogue (for instance, a report by one of the
members), it may not be contrary to the open meeting requirements, but it should be shared
publicly at the meeting, unless it is otherwise confidential and may be discussed in executive
session. In short, any dialogue or deliberations by or between board members outside the
context of a lawful board meeting are apt to run afoul of the board’s obligation to conduct its
business openly and in public.

E-mail is also arguably a public record under the law and may therefore be subject to the
right of the public to inspect and copy it, unless the contents can be kept confidential by law.
In some cases, depending on the subject matter, e-mail may also be governed by the State
Archives Advisory Board’s Rules for Disposition of Local Government Records, including
requirements for retention of records for certain specified periods.

Since this Legal Note was first published, a related issue has surfaced: If municipal e-mail is
sent to an official’s personal account, the account, including personal communications, could
be exposed to public or judicial scrutiny. To prevent this possibility, some municipalities
have established individual e-mail accounts for officials on the municipality’s e-mail server.
This is a great idea, but we recommend that municipal e-mail accounts warn users that their
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e-mail, if about public or governmental business, is likely to be a public record and subject to
public disclosure and record retention requirements. For more on e-mail and public record
requirements, see “E-mail as a Public Record,” Maine Townsman, June 2004. (By R.P.F.)
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“E-Mail and Right to Know,” “Legal Notes.” Maine Townsman, October 1999

from Legal Notes Archive Collection

Question: Since most of our board now has access to e-mail, we often use it instead of the
telephone to communicate with each other about upcoming business. Is there anything we
should be concerned about?

Answer: Yes! Whether the communication is by e-mail, by telephone or is face-to-face,
Maine’s “Right to Know” law (1 M.R.S.A. § 401 et seq.) prohibits the conduct of board
business except at a public board meeting of which public notice has been given. If the
communication is simply a notice to members (of a special meeting, for example), it would
not violate the law. But if the communication turns into a dialogue about substantive matters,
it likely would violate the law, whether the conversation is by e-mail or otherwise. If the
communication is substantive but there is no dialogue (for instance, a report by one of the
members), it may not be contrary to the open meetings requirement, but it should be shared
publicly at the meeting, unless it is otherwise confidential and may be discussed in executive
session. In short, any dialogue or deliberations by or between board members outside the
context of a lawful board meeting are apt to run afoul of the board’s obligation to conduct its
business openly and in public.

E-mail is also arguably a public record under the law and may therefore be subject to the
right of the public to inspect and copy it, unless the contents can be kept confidential by law.
In some cases, depending on the subject matter, e-mail may also be governed by the State
Archives Advisory Board’s Rules for Disposition of Local Government Records, including
requirements for retention of records for certain specified periods. (By R.P.F.)
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